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Authority of Mayor to veto "other actions”™ O
Citv Council.

minmEapo

November 20, 1975

The Honorable Lyall A. Schwarzkopf

City Clerk
311 City Hall
Minneapolis, Minnesota 55415

Dear Mr. Schwarzkopi:

You have asked several gquestions regarding the recent
amendment to the Minneapolis City Charter giving the
Mayvor certain additional veto power. Chapter 3,
Section 1 of the City Charter now reads:

"All ordinances, resolutions, and other actions
of the City Council, except those related to
its organigation, rules., or procedures, shall,
before they take effect, be presented to the
Mayor, and if he approveg thereof, he shall
sign the same, and such as he shall not sign
he shall return to the City Council, with his
objections thereto, by depositing the same
with the City Clerk, to be presented to the
City Council at their next meeting thereafter.
Upon the return of any ordinance, resolution,
or other action of the City Council by the
Mayor, the vote by which the same was passed
shall be deemed to have been reconsidered, and
the question shall be again put upon the passage
of the same, notwithstanding the objections of
the Mayor, and if upon such vote the City
Council shall pass the same by a vote of two-
thirds of the members of the Council, it shall
have the same effect as if approved by the
Mayor. If any ordinance, resolution, or other
action of the City Council shall not be
returned by the Mayor within five days, Sundays
.excepted, after it shall be presented to him,
the same shall have the same force and effect
as if approved by the Mayor."
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The following general principles regarding the veto
power are to be noted. The power of veto is not
inherent in the office of meyor of a municipal cor-
poration, or other chief executive officer. It only
exists when expressly conferred by law, and does not
arise by implication. American Elec. Co. v. City of
Waseca, 102 Minn. 32%, 113 N.W. 899 (1507); State v.
Armstrong, 54 Minn. 457, 56 N.W. 97 (1893); Rhyne,
.Municipal Law §9-5. Further, the mayor, when given
a veto power, has such power only to the extent that
it is given him by law, and the power cannot be
enlarged by construction. 5 McQuillin, Municipal
Corporations §16.42.

The substance of the legislative action rather than
the form dictates whether the veto power is available.
For instance, in Allen v. Wise, 204 Ga. 415, 50 S.E.
2d4. 69 (1948), the court helé that a motion to dis-
charge an employee could be vetoed by the mayor even
though the veto applied only to resolutions.

Many actions taken by the City Council are done
pursuant to state law or charter. These laws may
preclude the mavor's veto power. For instance, in
Mevers v. Knott, 144 Minn. 199, 174 N.W. 842 (1919),
the Court considered an act authorizing the City of
Minneapolis to authorize by ordinance a street rail-
way franchise subject to approval of the electorate.
The then mayor contended that the ordinance was
subject to his veto power. The Court closely
examined the enabling act and concluded that the
legislative intent was to permit passage of the
ordinance by the city ccuncil alone. The Court
concludes: “The act deals wholly with the city
council, and there exists no sound reason why the
mayor and his veto should take part." 144 Minn. at 204.

Similarly, in State ex rel Wenzel v. Mav, 150 Minn.
336, 251 N.W. 529 (1933), the mayor of St. Paul was
found not to have a veto over the appointment by the
city council of sanitary district trustees pursuant
to state law. In contrast, the Court in Tamte v. Eddy,
205 Minn. 303, 285 N.W. 720 (1939), distinguished
Meyers and May and held that a charter amendment did
not impliedly repeal the existing mayor's veto power.
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We have reviewed the various legal authorities and
have not been able to find either a judicial or
textual definition of the term "action® as it relates
to legislative actions. Two courts have construed a
veto power over "any measure”. In Biexhorst v. Prieto,
131 S50.24. 308 (La. App. 1961) the court found that

a resolution appointing a c¢ity attorney was a "measure®
"which was subject to the veto power. In Rich v.
McLaurin, 83 Miss. 95, 35 So. 337 (1203) a municipal
resolution providing for the election of a police
justice was found not to be a "measure".

We find the dictionary definition of "action" includes:
"Something done; an act; deed." American Collece
Dictionary, p. 12; and “Conduct; behavior; something
done; the condition of acting; an act or series of
acts." Black's Law Dictionary, (4th ed.) p. 49. The
statutory definition of action, however, is limited

to court proceedings. M.S. §645.45(a). .

Your questions are as follows:

Question: Are movions, such as a motion to adjcurn,
to lay over to another meeting, or to reconsider,
actions which can be vetoed by the Mayor?

Answer: No. The Rules of the City Council are con-
tained in Appendix D to the Minneapolis Code of
"Ordinances. Rule 20 adopts Robert's Rules of Order

as the rules of parliamentary practice inscofar as

they are not inconsistent with the other City Council
procedural rules. It is our opinion that procedural
motions made pursuant to these rules, such as those
which you have described, are excepted from the Mavor's
veto power because they are actions related to rules
and procedures of the City Council. In addition, to
have such motions subject to the veto power would pro-
duce an absurd and unreasonable result which was not
intended. Sece Minn. Stat. §645.17(1}.
Question: What else does the phrase "other actions
of the City Council” include.

Answer: We are of the opinion that the phrase "other
actions of the City Council" includes any decision
arrived at by the City Council by vote except actions
which relate to its organization, its rules, or its




-

The Honorable Lyall A. Schwarzkopt
Novemiyer 20, 1975
Page 4

procedures. Based on the rationale of the Meyers
and May decisions we are of the opinion that also
excluded would be any action which is done pursuant
to law which provides, directly or by implication,
that the City Council alone can take the action.
These exclusions will have to be determined on a
case by case basis.

Question: Is it necessary to have the President of
the City Council and the City Clerk sign the form
which describes the City Council approval of a report
of a committee of the City Council.

Answer: The City Clerk should attest to the action
of the City Council. We are not aware of any require-
ment that the City Council President sign the action.
You may want to do this, however, to be consistent
with ordinances and resolutions.

Question: Will the Mayor have up to five days to
veto committee reports and other actions?

Answer: The Charter amendment provides that the five
day period is applicable to "other actions" of the
City Council.

Question: When does the committee report become
effective? '

Answer: ‘“Actions" will become effective upon approval
of the Mayor or upon expiration of the five day period
without his having returned it with objection.

Chapter 4, Section 9 of the City Charter, which
reguires publication of ordinances and resolutions
prior to their being effective does not purport to
apply to any other actions.

Very truly yours,

WALTER J. DUFFY, JR.
City Attorney

By

: Cor

ROBERTZ. ALFTON
Assistant City Attorney

App cd
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Appointment of Library Board Trustee by City Council subj
to veto by Mayor.
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January 5, 1976

The Honorable Thomas L. Johnscon
Alderman, Second Ward

307 City Hall

Minneapolis, Minnesota

Dear Mr. Johnson:

You have asked the following questions regardlng the
Library Board of the City of Minneapolis:

1. Question: Do the appointed members of the Library
Board sit until new appointments are duly qualified,
or only until January 2nd?

answer: Chapter 2 §1 ol the Miuneapoulss City Chawber

provides that all officers, whether elected or appcinted,
continue in office "until their successors are elected
or appointed and have qualified".

2. Question: Can the Méyor veto a City Council
appointment?
Answer: Chapter 3 §1 of the Minneapolis City Charter

has been recently amended to provide that the Mayor has
veto power over all "ordinances, resolutions, and other
actions of the City Council". A special law passed in
1965 provides that one of the two citizen members of
the Library Board shall be appointed by "a majority
vote of all cof the members o©of the City Council". In
general the phrase "any matter" includes appointments.
The question then raised is whether the Minneapolis
City Charter amendment can modify the 1965 special law
relating to the appointment of Library Board trustees.

Article XTI §2 of the Minnesota State Constitution

;s provides that a special law may be modified or super-

geded by a later home rule charter amendment., This 1is
true where the subject matter is of local or municipal

3

:

Y

i

H

H

k]

H

]

!

1

e ey
T L o
St il et

it

»

=

ject

A o

[

R A




e e b e alkbau@aD e JOLNEON

January 5, 1976
Page 2

concern. State ex rel Town of Lowell v, City of
Crookston, 252 Minn. 526, 91 N.W.2d. 81 (1958);
A.C.E. Eguipment Co. v. Ericksen, 277 Minn. 457,
152 N.W.2d. 739 (1967); See 2 McQuillin, Municipal
Corporations §4.83; 13A Dunnell's Minn. Digest §6539.
We are of the opinion that the mayor's veto power
over a City Council avpointment of a library hoard
trustee is of local concern. Therefore the charter
amendment can modify the special law making the
appointment by the City Council subject to the
Mayor's veto power.

3. Question: Must the Mayor's appointment be
confirmed by the City Council?

Answer: No.

4. Question: Can the Library Board delay the
election of officers beyond its annuzal meeting
{(first Thursday after the first business day,
Chapter 17, Section 9}7?

Angwer: The Minneapolis City Charter Ch. 17 §9 provides
in part:

"The aunual wmeeting or the Board for the election
of its officers for the year shall azlways be on
the first Thursday after the first Monday in July,
at such hour and place as the Board may by its
rules appoint for its regular meetings”.

Article II, Section 1 and Article III, Section 3 of the
Board's Bylaws also reguire the election to be at the
annual meeting. The reference to July is now obsolete
with all appointments being made in January.

We are of the opinion that the Board must have its annual
meeting on the date specified but pursuant to Article III,
Section 4 of the Bylaws could recess such meeting to a
later date without having elected its officers.

Very truly yours,

WALTER J. DUFFY, JR.
City Attorney
By

Kol ) D

Assistant City Attorney
RJIA/gr

Approved:

Lk 72145




Veto: Council's action on laye's appointments to Campaign y
"—__ Reqgulation Commission no required under Chapter 3, 'ja;ﬂé?
Scction 1 of the Charter to be returned to the llayor -
for his approval.
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IV [nisicts ' December 27 ’
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jho eE e farreisacD
A Mr. Lyall A. Schwarzkopf
Sranw caue City Clerk
e sy 311 City Hall
iaaane Minneapolis, MN 55415
FEEELY S TRy |
KEATTE A B LLAHIAL AT
Cre i eaiamn Dear Mr. Schwarzkopf:
[ N S R )
FEELY B I LLEALEAFE

T You have asked ocur office for an opinion relative to the
N R TR Campaign Ordinance recently passed by the City Council. You
point out that under Section 2 of that Ordinance, the Mayor
Al LS appoints three of the six members of the Campaign Regulation
encosen v secncnn Commission with the advice and consent of two-thirds of the
Jomanaerett  City Council.  You further point out that Section 1 of Chapter
cames v cocenwean 3 0of the Charter of the City of ilinneapolils provides: "All
PO ordinances, resolutions and other actions of the City Council,
ALTEeE R oA except these related to its organization, rules or procedures,

PLteAn A A

s 8hall, before they take effect, be presented to the Mayor . . ."

[N ST
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. You then ask in the case where the Mayor appoints three pcople
rais s wancrmane 0 the commission subject to the advice and consent of the Counci
ravce s aesnot and the Council consents to those three appointments, must that
pen e action of consent by the Council be sent back to the Mayor for
AN his approval pursuant to Chapter 3, Section 1. ©Our answer is
no. It is our opinion that the above Charter provision neither
OFaiifﬂ:iﬁl requires nor contemplates that the [Mayor approve something that

he himself has already done. Minnesota Statutes Section 645,17 (]
creates a presumption that legislation is not to be interpreted
in such a way that its result is either unreasonable or absurd.

-You also ask 1f the Council does nolt consent to the Mayor's said
appointments, must that action of the Council be referred back
tc the Mayor so he can veto that action. Our answer again is no.
Such a veto would accomplish nothing.

It 15 our opinion that the above Charter provision was not

intended and does not apply to the two exampless you give.
g
- BN Very truly yours,
WALTER J. DUFTY, JR,
City Attorney
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(612) 348-2010 November 17, 1982

The Honorable Donald M, Fraser
Mayor of the City of Minneapolis
127 City Hall

Minneapolis, MN 55415

Dear Mayor Fraser:

You have requested an opinion based on the following faects:

The Mayor has submitted an appointment to the Commission
on Civil Rights, which pursuant to the provisions of Seection 141.20 of
the Code of Ordinances must be confirmed by the City Couneil, to be
effective. At its meeting on November 12, 1982 the Council voted to

disapprove the appointment pursuant to Chapter 4, Section 22 of the
City Charter,

You ask the following question:

Is sueh disapproval an action of the City Council which must
be submitted to the Mayor for his approval or cbjection (veto)?

While we have not found any law or court decisions dispositive
of the question, it is our conclusion, which is not free from doubt,
that the disapproval is an aetion of the Council which should be
presented to the Mayaor for his approval or objection thereto.

On November 4, 1875 the electorate enscted an amendment to
Chapter 3, Section 1 of the City Charter which reads in part:

"All ordinances, resolutions, and other actions of the City
Council, except those related to its organization, rules, or
procedures, shall, before they take effect, he presented to the
Mayor, and if he approves thereof, he shall sign the same, and
such as he shall not sign he shall return to the City Council,
with his objections thereto, by depositing the same with the
City Clerk, to be presented to the City Council at their next

AFFIRMATIVE ACTION EMPLOYER
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Mayor Donald M. Fraser
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meeting thereafter. Upon the return of any ordinance,
resolution, or other action of the City Council by the Mayor,
the vote by which the same was passed shall be deemed to
have been reconsidered, and the question shall be again put
upon the passage of the same, notwithstanding the objections
of the Mayor, and if upon such vote the City Council shall pass
the same by a vote of two-thirds of the members of the
Couneil, it shall have the same effect as if approved by the
Mayor."

An opinion of this office dated November 20, 1975 generally
reviewed that charter provision and in response to what does the
phrase, "other actions of the City Council” include, we stated:

We are of the opinion that the phrase "other actions of
the City Couneil" includes any decision arrived at by the City
Council by vote except actions which relate to its
organization, its rules, or its procedures,

In an opinion of January 5, 1976 relating to the appointment by
the City Council of a Library Board trustee we concluded:

"We are of the opinion that the mayor's veto power over
a City Council appointment of a library board trustee is of local
concern. Therefore the charter amendment can modify the special
law making the appointment by the City Council subject to the
Mayor's veto power."

In an opinion dated December 27, 1976 to the City Clerk we
held that where the Council confirms the Mayor's appointments, there
was no reason to send the action back to the Mayor, and where it was
rejected it did not have to be submitted to him. Copies of those
opinions are attached.

The opinion of December 27, 1976 is modified to the extent .
that it is inconsistent with this opinion.
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In discussing the nature of a mayor's veto power McQuillin
Municipal Corporations, 3rd edition revised, states in Volume 5 sect.
16.42:

"To veto is to exercise a separate and distinet funection of
government. The power of a mayor to approve or veto actions
of the municipal legislative body is legislative in nature. Thus,
the power can be taken from the mayor only by express law
and not by implication.”

‘And in Volume 3 section 12,74 relating to veto of appointments it is

stated:

"The action of a council on an sppointment is not subject to

- veto by the mayor in the absence of authorization of such veto
power,” But where authorized by law to do so the mayor may
veto such an appointment,” subject of course to the faect that
there may be provision for overriding his veto by a specified
vote."

The question arises as to whether appointments by the Couneil
or council econfirmation of Mayoral appointments are "other actions
of the City Council" within the meaning of Chap. 3 Sect. 1 of the
charter.

The Courts have defined the meaning of "any other acts” as
the "phrase any other act means in addition to or distinet from those
acts already mentioned in the code section." In Re Freshour's Estate
(1955) 280 P.2d 642 at page 648,

Thus it would appear that the charter provision re "other
actions" would include all acts of the Counecil in addition to
ordinances and resolutions except those specifically excluded relating
to "its organization, rules or procedures,” or state iaw.

The fact that the appointment was submitted by the Mayor
does not appesr to remove the obligation to submit the Council action
for approval or cbjection.

It has been held that if a statute requires ordinances or
resolutions of a municipal couneil to be approved by the Mayor, the
fact that he is the presiding officer of the Council and put forth the
motion did not dispense with the need for approval of the Mayor in
the manner set forth in the statute. 56 American Jurisprudence 2d
Section 358. Whitney v. Port Huron Michigan, (1331) 50 N.W. 318.
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A 1964 New Jersey case, Woodhull, et al v. Monahan, et al, 85
N.J.Super. 157 204 at 2d 212 considered at length the authority of a
mayor to veto appointments of the city council notwithstanding the
fact the appointment of a city attorney was done by motion rather
than resolution.

The applicable statute was very similar to our Charter
provision except that it applied only to ordinances and resolutions.

The court reviewed decisions of New Jersey and other
jurisdictions and stated on pages 217 and 218 :

"New Jersey does not stand alone in reaching the
result that a resolution in effeect encompasses all
actions of the muniecipal body other than ordinances.
New Jersey adheres to the view taken by many of its
sister states. The Supreme Court of Pennsylvania, for
example, has stated that:

"In substance, a resolution is merely the formal
expression of the will of the majority of an
official body. * * * [t]here is no difference
between a motion and a resolution * * * [ilt is
the substance of the corporate act, not the form,
that governs." '

In Allen v. Wise, 204 Ga. 415, 50 S.E.2d 69, 71
(Sup.Ct.1948), the mayor had the statutory power to
veto ordinances and resolutions. The eity couneil
attempted to discharge the ecity controller by a
"motion" whieh the mayor vetoed. The court, in
upholding the veto, was quick to point out that there is
no difference between a resolution and a motion.

In the case sub judice the attempt to avoid the
mayor's veto by eslling plaintiff Woodhull's nomination
of plaintiff Watson to be town attorney a "motion"
instead of a resolution, is ineffectual to deprive the
mayor of his right of veto and is not sanctioned by the
cases,”
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A somewhat similar situation was considered by the Arkansas
court in Steward v. Rust (1952) 252 S.W.2d 816 where the statute
involved gave the Council authority to elect certain members to a
board. The election was by voice vote and the statute gave the
mayor the right to veto "any ordinance, resolution or order adopted or
made by the City Council." The court states at page 818:

"The argument is advanced that to allow the mayor the right
of veto here would be to destroy the whole intent of the act
because it would give the mayor a voice in selecting the
members of the board. The answer to this argument appears
that the legislature had a right to make any arrangements it
saw fit to make; after all, the act does give some degree of
independence to the couneil because it is given the right to
override the mayor's veto by a two-thirds vote,”

Although the practice of sending Council confirmation or
rejection of appointments to the Mayor has not been completely
consistent, most such decisions since 1976 have been sent to the
Mayor for approval or veto. For example, appointment of a Civil
Rights Director and Civil Service Commissioner were disapproved,
submitted to the Mayor and not vetoced. An appointment to the
Planning Commission was disapproved by Council, sent to the Mayor
and approved. Several appointments to the Civil Rights Commission
and Cepital Long-Range Improvements Commission were approved by
the Couneil, sent to the Mayor and approved. In one instance, a slate
of appointments to the Civil Rights Commission was submitted to the
Council which approved several and disapproved one. We do not find
that that action was submitted to the Mayor.

As stated earlier, our conclusion is not free from doubt but it
is our conelusion that if the issue was submitted to litigation the
court would likely hold that the Council action had to be submitted to
the Mayor for approval or to return with his objections thereto.

Very truly yours,
ROBERT J. ALFTON

City Attorney
by

CHocel Al

KEITH M. STIDD
Deputy City Attorney

KMS:pas

ces Lyall Schwarzkopf, City Clerk
All Minneapolis Aldermen

e
Approved: !'{\*{,] Jb“,./
I ¥
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Michael T, Norion

Acting City Aiorhey

C. Lynne Fundingsiand

Acting Deputy. Civil Divigion August 28 ; 1996

Fenry J. Martinez, .Jr.
Deputy. Criminzl Division

Frank J. Chiod, Jr.
Manager Administration

Ms. Merry Keefe

¢city Clerk

City of Minneapolis
Room 304, City Hall
350 South Fifth Street

_‘Minneépolis, MN 55415

Re: Requirements of Minneapolis City Charter Chapter 3, §1
Dear Ms. Keefe:

On aAugust 9, 1996, the Minneapolis City Council considered the
recommendation of the Zoning & Plahning Committee relating to an appeal of
a decision of the Board of Adjustment by Check Express located in the
Butler Drug at 26th and Nicollet. The Council approved the recommendation
of the Zoning & Planning Committee, thereby denying the appeal of the
operator of the Check.Express and precluding operation of Check Express in
the Butler Drug. It is my understanding that this action was not presented
to the Mayor by the City Clerk as contemplated by Minneapolis City Charter
Chapter 3, §1. Apparently it was determined, based on past practice of
your office, that a negative action of the city Council denying an appeal
did not have to be presented to the Mayor. it is my opinion that this past
practice is in error and that the final Council action must be presented to

the Mayor in accordance with Charter Chapter 3, §1.
Charter Chapter 3, §l, provides in pertinent part:
All ordinances, resolutions and other actio of . the City

Council, except those related to its organization, rules or
procedures, shall, before they teke effect, be presented to the
Mayor, and if (the Mayor) approves thereof, the Mayor shall sign
the same, and such as shall not be signed, the Mayor shall return
to the City Council, with his or her objections thereto, by
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depositing the same with the City Clerk, to be presented to the
city Council at their next meeting thereafter. Upon the return
of any ordinance, resolution or other action of the City Council
by the Mayor, the vote by which the same was passed shall be
deemed to have been reconsidered, and the question shall be again
put upon the passage of the same, notwithstending the objections
of the Mayor, and if upon such vote the City touncil shall pass
the same by a vote of two-thirds of the nembers of the Council,
it shall have the same effect as if approved by the Mayor. If
any ordinance, resolution or other action of the City Council
shall not be returned by the Mayor within five days, Sundays
excepted, after it shall bs presented o the HNayor, the same
shall have the same force and effect as if approved by the Mayor.
(Emphasis added).

We have previously opined in several prior Opinions on the distinetion
between “actions® of the Council which must be presented to the Mayor, and
other Council decisions which are not final within the meaning of Charter
chapter 3, §1. I have reviewed the opinion of the City Attorney of
November 20, 1975, which concluded that most decisions of the City Council
which are made by a final vote are "other actions” which must be presented
to the Mayor. This Opinion recognizes an exception for actions which
relate to Council organization. A -subseguent oOpinion from Novenber 17,
1982, affirmed this earlier Opinion in the context of Council approval or
disapproval of a Mayoral appointment.. The Opinion concluded that final
Cotincil actions, negative or positive, were required by Charter Chapter 3,
§1 to be presented to the Mayor. The Opinidn alsé concluded that the only
exceptions are actions relating to Council procedure or rules, preliminary
actions such as direction to staff, or ‘actions reguired to be acted on by
the Council only pursuant to statute.

There is no question that the decision of the City Council with respect te
Check Express was an "action” of the city council. All other Hiotions® on
the same Zoning & Planning Committee agehda were apparently presented to
the Mayor, except for this matter relatihg to Chéck Express. I find mo
éxceptions in the Charter which would find hat a "negative action® of the
city council is exempt from the- requiremenits of Charter Chapter 3, 8i.
Even though presenting a "negative action" to the Mayor gould result in a
yeto and gould potentially result in no &pecific formal action of the City
with respect to a matter (such as the Check Express appeal) if there is no
override of a veto, the plain language of Charter Chapter 3, §1 does not
cdontemplate an administrative exception to presenting this action of the
city Council to the Mayer. (While not the subject of this Opinion, in the
event ©f a veto and a failure to override, the matter could be referred to
the Zoning Administrator to make & "final™ decision. We would advise the
Zoning Administrator to carefully consider the last action of the Board of

Adjustment or Planning Commission in arriving at a determination.)
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It is my recommendation that you present this action to the Mayor as soon
as possible so that the requirements of Charter Chapter 3, §1, can be met.
The Mayor, or in the Mayor’s absence, the Council Pre51dent as Acting
Mayor, would have the normal five days exclusive of Sundays to consider the
approprlate decision regarding this Council action. The Mayor {or Council
President as Acting Mayor) could approve, veto or simply let the Council
action become final pursuant Charter Chapter 3, §l.

Very truly yours,

- mfcHAEL"T. NORTON
Acting City Attorney
(612) 673-2465
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